
8 Annual Report

The urban land rights and secure tenure theme work focuses on the issue of how 
rights over land are progressively realised, by raising awareness around informal 
markets and by addressing tenure processes in the upgrading of informal 
settlements. The work drives towards greater recognition and enhancement of 
informal land markets.
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securing land tenure in informal settlements, improving access to land and facilitating 
the local recognition and management of land rights

Urban LandMark is finding ways to open up more officially 
recognised channels of land supply that increase poorer 
people’s access to the economy, to tenure security and to 
infrastructure services, social facilities and micro-finance. We 
emphasise practical instruments that allow land rights to be 
upgraded over time.

One of the starting points of our approach in terms of informal 
settlement upgrading is to work with what already exists, and 
where possible to build on it in ways that gradually secure 
people’s tenure rights.

Government’s formal tenure and housing intervention in South 
Africa has been a complex process, and the waiting periods 
introduced unavoidably affected urban land markets and 
their functionality for the urban poor. Of course, land markets 
continue to operate in informal settlements anyway. But 
their lack of transparency reduces their efficiency and often 
reinforces problematic power relations in communities.

Urban LandMark emphasises an incremental approach rather 
than the up-front delivery of the final product. Such initiatives 
to recognising informal settlements and promoting tenure 
security allow action that makes a difference now rather than 
at some unspecified date in the future.

In South Africa, the ‘time lag’ between the emergence of an 
informal settlement and the actual implementation of upgrading 
(or delivery of legal title to land) represents an important 

strategic gap into which incremental tenure can be inserted. 
Incremental tenure processes serve as insurance against slow 
implementation processes, contribute to ultimately making 
formal titling processes more sensitive and pro-poor, and 
introduce management into previously neglected areas.

Importantly, incremental initiatives also give communities the 
chance to consolidate their settlements and to clarify conflicts 
via internal processes which may have substantial legitimacy. 
Moreover, incremental processes allow government to develop 
the technical capacity over time to properly institutionalise 
new approaches. In the same vein, incremental approaches 
allow the ‘sorting out’ of many social dynamics and claims to 
land ahead of formal settlement upgrading. Such a process is 
not only sensitive to the needs of poor people, but also helps to 
ensure that things go smoothly when formal upgrading occurs. 
Incremental processes also assist in making many social 
processes and transactions more transparent, making the land 
market work better for the most vulnerable.

Since the delivery of formal titles remains a national objective, 
Urban LandMark’s work on incremental approaches to tenure 
security connects to the ‘ultimate’ delivery of title while making 
provision for alternate forms of legal tenure, such as short-
term leases, rental and servitudes of use. The approach also 
emphasises the importance of administrative mechanisms for 
increasing the recognition of informal settlements, and thereby 
tenure security. Such mechanisms include council resolutions, 
utility bills, street addresses and letters of occupation.

We neeD neW WAys of ThinkinG AbouT AnD ResponDinG To infoRMAl seTTleMenTs  

Until recently, government has seen its response to informal settlements largely in terms of their replacement or 

eradication via the introduction of subsidy-driven housing delivery. Linked to formal housing delivery has been the 

vision of replacing informality with full-fledged township establishment processes and the delivery of full ownership 

title. Whilst delivery of houses and formal tenure is a laudable goal, a time lag remains between the formation of informal 

settlements and the actual implementation of full-fledged subsidy-driven upgrading – which challenges all tiers of 

government. With the average age of our informal settlements more than 20 years, various stakeholders concerned 

with making urban land markets work better for poorer people, including government, have concluded that ‘traditional’ 

approaches to informal settlements have to be complemented by an increasingly innovative course of action in which 

land rights and urban services are continuously upgraded until an acceptable standard is achieved.
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Our incremental tenure security approach is therefore not 
against legal or formal approaches but rather against a uni-
dimensional titling approach to all situations, which is very much 
the case in South Africa. Thus, while we realise the importance 
of legal recognition, we emphasise the need to acknowledge 
and build on community tenure recognition and management 
approaches.

Urban LandMark’s work in this area also highlights the import-
ance of not conflating people’s ‘urban access’ strategies 
with their longer-term locational preferences and asset- 
accumulation strategies. 

It should not be assumed that just because people have 
settled somewhere, this is where they want to be, even in the 
medium term, or that such access strategies negate aspirations 
to acquire better physical and economic assets (land and 
housing) to reduce their vulnerability.

The initiation of legal or formal tenure processes in poor 
locations can ‘lock’ people into such locations, particularly if 
the process is linked to the provision of subsidies, as in South 
Africa. Although the international literature on tenure provides 
much evidence of the low mobility of the very poor, we believe 
that this reflects the dysfunctionality of land markets as much 
as it does the propensity to stay put.

Urban LandMark’s initiatives aim to develop officially recognised 
mechanisms to register rights locally and provide evidence to 
rights holders that can be used to defend claims to productive 
and residential land use, and for transferability.

Our incremental approach to tenure security does not require 
the provision of freehold title. Instead, it relies on simple 
administrative and legal mechanisms to provide protection 
against evictions and to signify implicit recognition of informal 
settlements, for example, through the provision of services, 
voter rolls, registers, layout plans, and street and shack 
numbering. 

The tenure security approach places greater emphasis on 
mechanisms that secure collective rights rather than individual 
rights, as we have found that the award of individual rights 
to some can lead to greater tenure insecurity for the most 
vulnerable – for example, tenants.

Incremental upgrading approaches therefore secure rights on a 
more gradual, and at first on a less individualised, basis, which 
also better accommodates existing practices.

local land registration practices

To inform our work on securing and managing land rights in 
informal settlement upgrading processes, Urban LandMark’s 
scoping study, Local Land Registration Practices in South 
Africa, documented the characteristics of key local practices 
in registering land claims and rights, and the different forms of 
evidence used to defend claims and enhance tenure security.

The case study-based research found that communities and 
community structures have created their own land registration 
practices, with registered rights and claims that exist over 
the official system of title deed registration applicable to the 
underlying land. At the same time, the state has also initiated 
land registration practices – primarily in opening municipal 
registers of informal settlement occupants. 
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locAl lAnD ReGisTRATion pRAcTices – soMe finDinGs

The state’s upgrade interventions are often contested terrain,  | especially where the intention is relocation rather 
than in situ upgrade. Such upgrade interventions require co-operation from the community, which depends on the 
nature of the relationship with the state, particularly whether consensus exists on future plans for the area. 

Although municipal registration initiatives do not begin as rights registration processes, they quickly become  |

so. Municipal registration practices should not be seen purely as urban management functions intended to identify 
households and curtail the growth of settlements so that development can be planned for a known quantity. Such 
registers indicate that the settlement has been recognised by the municipality, sending a signal that tenure is more 
secure, since the threat of eviction has been removed in the immediate term. They thus create claims to future  
development for registered households.

Land rights registers are seldom static documents, |  and changes over time, arising from properties being trans-
ferred through either inheritance or sale, lead to hybridised lists. 

Static registers, intending to avoid rapid settlement growth in areas marked for development, are unlikely to serve  |

the needs of dynamic informal settlement communities or remain accurate. Successive re-registrations multi-
ply different forms of evidence and create confusion, undermine community organisation and relationships 
between communities and the state, and exacerbate vulnerability to abuse, especially in the context of long 
development delays.

Authority for land management is a powerful tool in communities, and it is the vulnerable whose tenure is most at  |

risk from state, community, family and market pressures. The location and control of the register, and the extent 
to which people have recourse to an external authority or recognised community structure must be considered 
in upgrading interventions that work with what currently exists. 

Differentiated rights exist for households with claims to future development and vary based on length of stay. |  
This hierarchy of claims is entrenched in new registrations undertaken through community-municipality co-opera-
tion, and regularisation processes are not able to upgrade the rights of households with local forms of evidence to 
title, although these appear to have social legitimacy.

The  | existence of local forms of evidence and the claims that underpin them need to be identified when upgrading 
commences, and either verified or adapted, taking consequences for tenure security into account.

The  | de facto rights and claims of households – which go beyond conventional ownership and rental to include 
households that share, occupy, look after and sub-let units – should be identified and accommodated in up-
grading interventions.

Hybridised land management arrangements have developed 
from these interactions between communities and the state, 
with sets of claims and rights being created that have varying 
degrees of social legitimacy. This implies that the land’s 
meaning, use and value are governed through negotiated and 
socially accepted informal land management processes, based 
on the application of historical or cultural mechanisms. 

Who can or cannot do something on such land and how it can or 
cannot be done therefore depend on a shared understanding of 
rights and obligations between different interests and groups 

of people, with in particular women, tenants and migrants 
being vulnerable to conditions of contested claims and biased 
practices.

While Urban LandMark acknowledges the complexity and 
plurality that underpin these practices, the study aimed to 
find commonalities in the selected cases which could form the 
basis for exploring an approach to and devising practical ways 
of securing land rights as simply as possible and at low cost, on 
an interim basis. 
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new approaches to land use management

In its Land Biographies project, Urban LandMark explored how 
urban land is divided and re-divided within the context of the 
interaction between formal and informal land use management 
systems. 

Three case study precincts – Thokoza, Diepkloof and 
Doornfontein in Gauteng – illustrate how formal systems of 
control, which have waxed and waned in their effectiveness, and 
the livelihood strategies of people living within these systems, 
have conflicted and complimented each other over time.

The analysis is based on accounts of individuals with long 
histories in the areas who have been using, holding or claiming 
land, and from formal land use managers identified as having 
authority over land management.

The study found that the formal land use management system 
tends to be conceptually and politically insulated from the 
diversity that exists in reality, and is hence in many cases 
unable to respond to it. By revealing a greater set of land use 
management processes than those officially recognised by 
planners and policy-makers, we show what has and has not 
‘worked’ in terms of land markets, land management, urban 
redevelopment and community participatory approaches to 
development.

Opening a debate about how land use management practices 
change, and how they can be made to change, the study aims 
to find ways that enable poor people to use urban land more 
productively. The evidence suggests that opportunities are 
more likely to flow from an approach that builds on existing 
practices, or an acceptance of what is, rather than continued 
attempts to ignore or replace them by locking the allocation of 
state and private resources into a false separation of ‘formal’ 
and ‘informal’ land institutions and practices.

how poor people access and trade urban land:  
revisiting our findings 

In 2008, Urban LandMark revisited its earlier investigations of 
the extra-legal ways in which poor people access, trade, hold 
and develop urban land in different types of settlements in the 
metropolitan areas of Cape Town, Ekurhuleni and eThekwini.

The study showed that urban land markets in the poorer 
parts of South Africa are a complex mix of financially driven 
processes, mediated by local community-based organisations 
and processes mediated by the state.

In addition, a wide variety of sub-markets exist, including, for 
example, ownership of a shack in an informal settlement, rental 
of a shack (or a room within a shack) in such a settlement, 
rental of a backyard shack in a township (or having one’s own 
shack in rented backyard space), rental of a room in a township 
and ownership of an RDP house (either in an upgrading or a 
greenfield project).

Each option has advantages and disadvantages for households 
and individuals who make conscious choices about, and 
frequent moves between, the different and most suitable 
options at various stages.

The study showed that the key factors on which people base 
their decisions on where to stay at particular points in their lives 
include adequacy of location – which depends on proximity to 
jobs, shops, facilities and transport – adequacy of shelter, space 
and services, affordability, physical security, security of tenure 
and future prospects for accessing RDP housing.

While the initial report emphasised the fact that informal, or 
socially dominated, markets work well for poor people in the 
short term, with limitations in the medium and longer term, 
this study focussed on the trade-offs that need to be made. 
By proposing a framework of factors that need to be satisfied, 
the study further developed the limitations of these markets, 
showing that they are seldom able to satisfy more than a 
handful of the above requirements simultaneously, and often 
lock people into certain locations and livelihood choices.

Another problem with urban land markets is the fact that there 
are very few options available to poorer people towards the 
‘formal’ end of the continuum. RDP houses offer very little choice 
when it comes to location, type of accommodation, affordability 
level and form of tenure. In addition, the value of RDP houses 
realised when they are extra-legally traded is significantly less 
than they are worth. 

The study highlighted the importance of increasing the points of 
entry into the urban land market and multiplying the channels 
of supply. Moreover, potential intervention strategies should be 
able to reconcile the benefits of informality, such as flexibility 
and inclusion, while providing the legitimacy and clarity that 
accompany formal recognition.

To address the inadequacies and contribute towards the 
development of urban land markets that better meet the needs 
of poor households, Urban LandMark suggests, first, reforming 
the formal or state-recognised land system to be more applicable 
to and useful for poorer people, and secondly, developing a 
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wider range of subsidised housing options for all categories of 
need. Thirdly, informal settlements should be incrementally 
upgraded where appropriate rather than being automatically 
relocated, while finally, the provision of good quality backyard 
rental accommodation should be stimulated.

recognising informal settlements and tenure security 

To refine our approach to tenure processes in the upgrading of 
informal settlements, Urban LandMark partnered with the City 
of Johannesburg (CoJ) to strengthen the pro-poor orientation 
of its consolidated town planning scheme. Assisting the City 
to develop an approach for the regularisation of informal 
settlements not only provided valuable inputs to its incremental 

model but also a mutual learning experience for Urban LandMark 
and the CoJ. 

Johannesburg contains 180 informal settlements, constituting 
a quarter of its four million people. In addition, the growth 
rate experienced by Johannesburg will see land and housing 
needs increasing, with an anticipated 90 000 new dwelling 
units needed each year. Only a third of these needs can be met 
through current delivery methods, underscoring the need for 
policies that enable the formalisation of existing settlements.

The City’s approach to the regularisation of informal settlements 
brings a level of security to residents within informal settle-
ments other than formal township establishment processes, 

Divisible spAces – ouR finDinGs on lAnD use MAnAGeMenT
The ways in which various land use management systems and practices coexist make it possible for people to shift  |

from one system to another. These shifts do not necessarily occur in an evolutionary direction from informal  
practices to the formal system; rather, they are mutually influencing, with the formal becoming informalised when 
the formal cannot be sustained and the informal becoming formalised in innovative, unconventional ways.

In some cases, land is embedded in social relationships that attempt to insulate it from the market |  to safeguard 
family or group members’ vulnerability from impulsive sales or evictions. In others, dynamic engagement with in-
formal land markets or state-subsidised services leads to a great variety of transactions, such as layers of often 
extra-legal rental or occupational agreements.

It is difficult for the ‘formal’ system of land surveying and conveyancing to recognise uses or divisions of land  |

based on social relationships or informal contracts rather than documented ‘paper systems’ based on legal cadastres 
maintained through formal registration. In the former cases, rights are nested within various layers of social organi-
sation and not easily picked up as a neat correlation between a parcel of land and a registered owner. They are thus 
not recognised by the state and private financial institutions, despite playing an indispensable role in poor people’s  
livelihood and survival strategies.

The non-financial values households attach to their land are neither acknowledged nor understood | , the law does 
not protect their socially recognised rights or defend their claims, and they are excluded from many benefits afforded 
within the official land use management system.

Apportioning of land occurs practically, physically and imaginatively through shared or layered use of spaces with  |

corresponding levels of rights and obligations that may not easily be physically mapped out. These include division of 
spaces through informal subdivision of household plots into different spatial arrangements, such as backyard shacks 
and room rentals, or rearrangement of spaces, such as residential uses overlapping with business uses. Such diverse 
arrangements may not necessarily retard the productivity of urban land but actually release it.

Alternative insights to those that see ‘formalisation’ as the necessary end-goal of urban land use management include  |

understanding the relationship between different processes to make informed decisions about which processes 
merit strengthening, adaptation or transformation to engender a land management system that works better for 
poorer citizens.

Most formal land use managers access a wider range of resources regarding land use than is generally accepted | . 
These skills could be used more effectively and appropriately by ensuring institutions in the formal system value and 
respond to the full range of land use management abilities.
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innovATive AppRoAches To pRoviDinG TenuRe secuRiTy To infoRMAl seTTleMenTs

The city of Johannesburg’s ‘Amendment scheme’

The CoJ’s Department of Development Planning has conceptualised an incremental approach to providing tenure 

security that fits into the gap between illegality, with no government interventions, and the point where a full township 

establishment process proceeds to deliver individual freehold sites.

This novel approach to regularising informal settlements had its origins within town planning and the tools available 

to planners to manage cities. Key considerations in the minds of the planners – who applied existing legal and 

administrative frameworks to more progressive ends – were that informal areas should be ‘included’ within the City’s 

developmental, servicing and regulatory frameworks. A strong belief that informal settlements must be made ‘legal’, 

that there should be an acknowledgement of the investment residents have made in these areas and that residents in 

the city should live in dignity, formed the basis for the Amendment Scheme approach.

Through this mechanism, an informal settlement is granted legal status as a Transitional Residential Settlement Area, 

notwithstanding the zoning applicable to the land. Important to the Amendment Scheme approach are the scheme 

conditions which set out the management rules that will apply in the areas identified. These include the provision for a 

basic layout plan and the issuing and recording of occupation permits in a register that would keep abreast of any land 

use changes.

The intention of the Scheme is to improve the life chances of the very poor by formally or legally recognising them and 

incrementally introducing increasing rights to residents, including finding a way to:

acknowledge their occupation and use of the land |

allow their infrastructure department to provide services within a legal framework |

give residents an address so that they can open bank accounts, enter into higher purchase arrangements, etc. |

allow them to upgrade their dwelling structure and make improvements or investments |

allow residents to transact properties even though they are not owned in the full sense of private ownership |

manage the informal areas within a framework similar to any established suburb in the City. |

The City’s approach illustrates how an incremental model can mirror the outcomes and tenure mechanisms of formal 

legal processes, but in a simpler way. In this model there is evidence of tenure (certificate), a record of rights (register), 

a basic layout plan and intermediate services which mirror title deeds, township registers, general plan and full services 

in the formal township establishment process. 

To upgrade from the lower to the full content forms is likely to be less burdensome on communities, the intention of 

each mechanism will be firmly established and the upgrade will represent higher levels of tenure security.

The Scheme is also an important breakthrough for government interventions in informal areas – in terms of the Municipal 

Finance Management Act, a settlement’s illegality prior to being declared a transitional residential settlement area 

prevented authorities from investing in infrastructure and community services. In addition, the Scheme, by extending 

land use regulation into informal settlements, provides for such a resident to have the same protection against a 

nuisance land use as one in an established suburb.
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which are often tedious and require longer periods of 
implementation. Such an incremental tenure reform approach 
recognises the role informal settlements play in providing fast 
and affordable accommodation, but seeks to include informal 
areas into an appropriate regulatory framework to remove the 
inefficiencies inherent in this mode of housing delivery.

Our work with the CoJ has had a significant impact on regulatory 
and facilitative land management tools, contributing to changes 
in policy and practice at local government level. Urban LandMark 
and the CoJ envisage continued collaboration in activities such 
as pro-poor audits of policies and plans, and debating and 
testing ideas with other municipalities. We also aim to share our 
work in this area more widely in South Africa through our local 
partnerships with, for example, the South African Cities Network 
(SACN), detailed later in this report.

lAnDfirst: an alternative approach to land and housing 
development

Further work in the urban land rights and secure tenure 
environment has seen Urban LandMark support Afesis-corplan 
to develop the LANDfirst concept. This approach to settlement 
development emphasises the provision of planned secure land 
with basic services as a first step towards a longer-term housing 
and settlement upgrading process. 

The concept contrasts with most existing settlement 
development programmes that focus on the immediate 
provision of a complete ‘full house’ as part of a fully planned 
and serviced project. 

By speeding up the settlement development process, LANDfirst 
provides previously disenfranchised South Africans with  

access to well-located, affordable and secure land for residential 
and other development. 

Urban LandMark and Afesis-corplan see this approach as both 
a reactive response to allowing people to stay on land they 
have already occupied, and as a proactive response to allowing 
people to occupy new land in an organised manner, preventing 
more unrecognised and unorganised informal settlements 
emerging.
 

ouR pARTneRship WiTh Afesis-coRplAn

An NGO based in East London, Afesis-corplan works 

with a range of stakeholders to promote managed land 

settlement processes. To implement the LANDfirst 

concept and build on the advocacy work done in this 

regard in co-operation with Urban LandMark, Afesis-

corplan is planning to undertake pilot land-first-type 

projects in the Eastern Cape.  

Afesis-corplan, with support from Urban LandMark, 

has also developed a number of Land Access Manuals 

and held a series of workshops with stakeholders 

countrywide – from academic institutions, government 

departments, municipalities and NGOs to developers 

– to introduce and garner support for the LANDfirst 

concept (for further details on these interactions, see 

Professional Development and Training, pp 43-44).

In addition, Afesis-corplan and Urban LandMark are 

facilitating the establishment of a network of NGOs 

and CBOs to share information, experiences and 

perspectives, learn from one another and provide a 

platform to engage other role-players in this area.

Our objective is therefore to ensure more effective processes 
– which take cognisance of poorer people and communities’ 
requirements, challenges and rights where the upgrading 
of informal settlements is concerned – but also to enable 
government and other stakeholders to plan for growth by 
releasing serviced land ahead of demand.

The LANDfirst initiative is particularly important to Urban 
LandMark, not only in terms of what it proposes – an innovative, 
practical approach to settlement development – but also how it 
works to implement the process, bringing together an important 
array of civil society organisations around land access.
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The sTRuGGle foR pRopeRTy oWneRship in neW cRossRoADs, cApe ToWn

New Crossroads, located in Nyanga on the Cape Flats in 
the City of Cape Town, is one of numerous settlements 
‘catapulted’ into the formal property system through local 
residents’ participation in the transfer of Council-rented 
housing to private ownership using the government’s 
‘discount benefit subsidy scheme’ in the late 1990s, 
described as one of the largest ‘top-down’ urban tenure 
reforms to take place in South Africa post 1994.

Supported by Urban LandMark, the Mandlovu 
Development Initiative explored the intended and 
unintended consequences of home ownership for poor 
citizens living in ‘formal’ settlements in post-apartheid 
South Africa by focussing on the relatively small urban 
community of 20 000 people in New Crossroads.

Using a case study approach, the research looked at 
issues related to tenure security, the process and impact 
of an uneven registration of tenure or ‘titling’, the nature 
and value of property (rights and obligations) for the City 
of Cape Town and local residents, and what ‘ownership’ 
means for the community’s largely poor residents. 

In 2002, the New Crossroads branch of the South African 
National Civic Organisation (Sanco) approached the 
Mandlovu Development Initiative – a non-profit ‘learning’ 
organisation that harnesses development skills and 
knowledge to implement sustainable community 
development initiatives – to assist to unravel the causes 
behind continuing housing evictions and basic service 
delivery problems bedevilling residents.

Mandlovu’s 2003/04 socio-economic baseline study of 
the community found evidence of an uneven ‘titling’ and 
transfer process, resulting in confusion and insecure 
rights, a poorly-developed link between place and 
belonging or citizenship. 

Between 2001 and 2006, three different local government 
administrations facilitated three titling processes in 
New Crossroads to transfer public rental property into 
individually registered ‘titles’. The manner in which the 
transfer and registration process took place, as well 
as different pieces of legislation implemented by the 
different local government administrations, left residents 
confused about the exact status of rights conferred and 

delivered to them. This lack of certainty left them with 
a weak sense of tenure security, with no guarantees 
against eviction.

The study also revealed considerable confusion as to 
who takes responsibility when it comes to repairs and 
maintenance of council-owned or transferred housing. 
Even house owners who knew they were responsible 
for doing repairs themselves often did not do them, 
either because they did not have the necessary funds, 
or because they lacked the documents (title deeds) to 
prove that they were the legitimate property owners.

The study further identified residents’ uncertainty over 
how houses were valued and rates calculated in the 2000 
property valuation. In addition, a 2008 investigation by 
Mandlovu showed that residents of New Crossroads 
failed to participate in the process of public inspection 
of the property valuation roll after the City’s extensive 
re-evaluation of properties across Cape Town in 2006 
– which resulted in a significant increase in overall 
property values for New Crossroads – and revealed that 
this lack of engagement on property valuations was not 
limited to New Crossroads but extended to other low-
income areas. 

Services and rental arrears and a less-than-enabling 

institutional and political environment completed the 
dismal picture sketched by the initial study. Municipal 
debt is endemic in South Africa. The general belief is that 
service, rental and rates arrears and defaulting reflect a 
culture of non-payment inherited from the anti-apartheid 
years. 

A deeper investigation showed that many poor people 
are willing to pay for services and make every effort 
to pay their accounts within their limited household 
incomes. But they remain frustrated by accounts they do 
not understand and accounts that consistently escalate, 
even if they make monthly payments. 

Many citizens, especially those who are poor, do not 
necessarily understand compound interest. This leads to 
arrears escalating no matter how long they try to pay off 
debt. In addition, while policy instruments such as the 
city’s Indigent Policy, municipal rebates for pensioners, 
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and zero-rating of properties valued under R88 000 go 
a long way towards dealing with this reality, accessing 
relief and taking advantage of rebates on offer assumes 
knowledge, with the onus on the poor to access relief.

The 2008 analysis of individual case studies of rates, 
rental and services issues highlighted how much 
time, energy and money poor people spend trying to 
understand existing ownership, occupational rights and 
municipal debt. 

The study also found that municipal accounts, as the City 
of Cape Town presents them, obscure rather than explain 
amounts owing for arrears and current costs, leading to 
increased confusion among residents – in some cases 
people were charged rates when they did not own the 
houses, or were being charged rent when they should 
have been paying rates.

The report points out that, instead of a formal house 
being an asset for the poor, as anticipated by policy-
makers in post-apartheid South Africa, it has turned into 
a liability for many poor citizens. The reality is that for 
many poorer people, living in an informal settlement is 
often more affordable. The study therefore raises specific 
questions and challenges facing millions of poor South 
African citizens who now form part of the property 
system as owners of RDP houses or, as is the case in 
New Crossroads, are the uneven beneficiaries of former 
public rental housing stock. 

It is clear from this work that land or housing cannot 
simply be delivered from ‘above’ without educating the 
recipients about the consequences arising from owning 
these assets – the way in which assets are transferred is 
as important as what is delivered. 

Further, institutional instability and unco-operative 
governance have a negative influence on residents’ 
ability to resolve civic issues and challenges. There is an 
urgent need for municipalities to communicate policy 
instruments on offer and engage at local level to ensure 
that policies become more widely known. Appealing to 
government to listen to, prioritise and respond quickly to 
housing and service delivery challenges on the ground – 
before they flare up into violent protest – is an essential 
and overarching lesson arising from the study, along with 
the need for ongoing co-operative governance across 
and within all spheres of government.

To further this work, a community-based programme of 
action for New Crossroads is being developed, including 
the establishment of a number of task teams composed of 
relevant strategic partners and resource people to tackle 
priority issues. These include resolving challenges faced 
by residents regarding unsurveyed and unregistered land 
in the area, clarifying existing rights of occupation with 
the assistance of the City and Deeds Office, and tackling 
the issue of municipal debt by clarifying the basis for 
disputes regarding property rates and billing arrears.

regional applicability of our incremental tenure approachA regional scoping exercise to determine whether urban landMark’s 
incremental approach to tenure security could have regional application 
showed that a number of southern African countries – Angola, namibia, 
Zambia, Mozambique and Tanzania – have explicit laws which provide a 
sound legal basis to confer incremental tenure or deal with upgrading 
approaches.

however, it also showed that although high-level policy assistance has been 
available in these countries, shortcomings in local capacities have crippled 
actual implementation. 
Despite these and other obstacles to regional applicability, existing regional 
initiatives such as namibia’s local register pilots have provided valuable 
lessons to inform our thinking around improving access to land and 
facilitating local recognition and management of land rights, and we are 
developing an approach to provide further support in this area.
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affordable inner city residential accommodation for 
poorer people

Urban LandMark carried out a modelling exercise of selected 
formal residential accommodation options for the poor in 
Johannesburg to establish what is required, from a financial 
perspective, to accommodate the poor in various housing 
options identified. 

The model established the financial viability of the various 
housing options identified under a set of assumptions  
described as ‘cases’. 18 different cases covering three 
housing options have been modelled, each with its own set of 
assumptions and inputs. The model reflects the workings for 
one of these cases at a time, but stores a set of results for each 
one for comparative and illustrative purposes. 

The three categories of housing options comprise four city-led 
affordable rental for low-income cases, six private sector and 
social housing institution-led rental for low-income cases and 
eight inclusionary housing cases.

Financial viability of the housing options was based on two 
aspects – funding of the development costs and the ongoing 
financial sustainability of operations. Where a case was not 
shown to be viable, measures were identified and modelled to 
improve the viability, in terms of whole-life cycle cash flows 
in the form of a project Internal Rate of Return, as well as a 
minimum Debt Service Cover Ratio in the cases where there  
is debt.

A cAse in poinT

The Olivia Road court case saw the CoJ seeking to evict 400 residents from two buildings in Berea in 

Johannesburg’s inner city as part of an overall clearance policy under the Johannesburg Inner City Regeneration 

Strategy. 

The city contended that living conditions were unhygienic and constituted a fire hazard, but had not offered the 

occupiers alternative accommodation. Eviction would likely have resulted in the residents becoming homeless 

or having to relocate to slum areas on the periphery of the city, and thus cut off from livelihood opportunities in 

the city centre.

In March 2006, the High Court, citing international human rights law, ordered the municipality not to evict. The 

City appealed this decision to the Supreme Court of Appeal (SCA) and the Centre for Applied Legal Studies cross-

appealed on behalf of the occupants. In March 2007, the SCA ordered the residents to vacate the buildings 

concerned. However, it also ordered the CoJ to provide those residents who needed it with alternative shelter 

“where they may live secure against eviction”. In this decision, the SCA held that the residents did not have a 

constitutional right to alternative housing in the inner city, but also said that the economic circumstances of the 

occupants should be considered. The case was eventually appealed to the Constitutional Court. 

Before hearing the case, the Constitutional Court ordered the parties to engage in a meaningful dialogue to see 

if they could agree on a mutual solution. The parties reached an agreement that was endorsed by the Court in 

November 2007, providing for the occupiers of both properties to be given affordable, safe accommodation in 

the inner city where they may live “secure against eviction” – one of the key requests of the applicants. 

The ruling was a landmark victory for the more than 67 000 low-income residents of Johannesburg facing 

eviction due to the City’s Inner City Regeneration Strategy. The case is one of the first to hold that meaningful 

participation, or engagement, with rights-holders is constitutionally required. The Constitutional Court’s 

decision emphasised the need for the State always to engage meaningfully with the inner city poor and respond 

reasonably to their housing needs by finding adequate alternatives. 

Based on an excerpt from the International Network for Economic, Social & Cultural Rights (ESCR-Net) archives 

www.escr-net.org/caselaw/caselaw_show.htm?doc_id=883971
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The study therefore sets up a financial model with the explicit 
purpose of making formal inner city residential accommodation 
more affordable, with variables which can be ‘manipulated’ 
by users to test the impact of change. The significance of the 
modelling exercise is that it shows the extent of public financial 
support needed to make such accommodation affordable. 

Importantly also, the project Steering Committee managed 
to bring together and facilitate dialogue between the City of 
Johannesburg, the Provincial Housing Department and the 
Centre for Applied Legal Studies, which has been involved in 
public-interest litigation in the inner city.

small-scale rental strategies to improve the supply of 
affordable housing

In spite of various attempts at resolution over the years, South 
Africa still has a housing shortage. Urban LandMark and the 
Social Housing Foundation in 2009 launched a project to provide 
greater understanding of and profile to the small-scale rental 
market within South Africa’s human settlements framework. 
Our investigations brought together the Gauteng Department 
of Housing, Western Cape Provincial Government, civil society 
representatives and private consultants.

As the most comprehensive attempt yet to engage with 
South Africa’s small-scale rental sector, our findings and 
recommendations have been distilled into an alternative 
solution which promises to significantly improve the supply of 
affordable housing. 

While often ridiculed as so-called ‘granny flats’ or ‘backyard 
shacks’, small-scale rental is one of the most successful 
and efficient housing delivery systems in South Africa. Of the 
2.4-million South African households that rent their primary 
accommodation, 850 000 (35%) occupy small-scale rental units. 
This equates to about 10% of all South African households. 

Contrary to popular belief, 53% of all small-scale rental units are 
formally constructed (houses, flats or rooms), with the balance 
(47%) being shacks. The small-scale rental sub-sector achieves 
this with no direct state support, and at times in contravention 
of a hostile policy framework. 

The fastest-growing sub-sector within the small-scale rental 
sector is houses, flats and rooms built on existing properties, 
with a growth rate of 83% between 2002 and 2006. The average 
delivery of formal, small-scale rental units between 2002 and 
2006 was 33 500 units per year.

Not only is small-scale rental successful in terms of quantity 
delivered, it also offers other benefits, such as rapid delivery 
at little cost to the state, a decreased burden on transport 
infrastructure by increasing population density, encouraging 
private sector activities and enhancing the growth of capital in 
housing areas.

The key challenge to changing national policy is the strategy 
upon which it is based. Such a strategy needs to promote the 
supply of affordable small-scale rental, while at the same time 
ensuring that basic standards and levels of service are met. 
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Our strategy, set out in the report Small-scale Private Rental: 
A Strategy for Increasing Supply in South Africa, provides the  
basis on which policy about what people build in their backyards 
– or their frontyards – might be reviewed. Our strategy identified 
three essential conditions for increasing the supply of small-
scale rental housing. 

ouR pARTneRship WiTh sociAl housinG founDATion 

To fulfil its mandate of developing a vibrant, sustainable 

social housing sector for South Africa, the Social 

Housing Foundation works to create credible social 

housing institutions and develop housing capacity. 

Urban LandMark and the Social Housing Foundation’s 

collaboration on the small-scale private rental 

project included a strategic assessment of local and 

international literature relating to small-scale dwelling 

rental, tenant and landlord focus groups undertaken 

by Social Surveys Africa, focus group workshops for 

professionals and various one-to-one consultations. 

Urban LandMark and the Social Housing Foundation 

also co-operated on the investigation into evictions 

from private rental housing.

First, small-scale rental can only be effectively supported 
on sites with recognised legal ownership and surplus space. 
Secondly, infrastructure such as water supply and sanitation is 
essential to support the increased densities allowed by small-
scale rental. Thirdly, for small-scale rental to be successful, it 
requires a landlord with the necessary motivation and access 
to resources (capital or materials) to build good quality 
accommodation. 

We recommend harnessing the power of small-scale private 
landlords to increase the rate and scale of delivery of affordable, 
acceptable rental accommodation in South Africa’s existing 
suburbs and townships.

In addition, South Africa’s human settlement policy must focus 
on opportunities for the rapid creation of additional, new human 
settlement accommodation opportunities. Small-scale rental 
offers the highest potential of all settlement sub-sectors for 
this. 

To date, the only overt strategy statements about this sub-
market related to the “eradication of informal settlements and 
slums”. This creates a very fragile platform for the stability and 
growth of the potential of the sector.

Our strategy therefore outlines the critical role that co-
ordination across all spheres of government will play, including 
how the business sector needs to be involved. The importance 
of government’s housing policy and strategy and market 
interaction between landlords, tenants, financial institutions 
and contractors are also emphasised.

investigating the factors influencing evictions from 
private rental housing

The success of the private rental market is premised on the 
assumption that tenants make rental payments so landlords 
are able to repay the costs of providing the accommodation and 
make a profit. The initiative to enquire whether there has been 
an increase in evictions, and whether this is due to default in 
rental payments, is thus an important one. If reasons for default 
are not properly understood, it is impossible to address them 
and the resultant problem of evictions.

The purpose of this study, undertaken by Urban LandMark and 
the Social Housing Foundation, was therefore to identify whether 
there has been an increase in evictions in the period under 
review, the extent of illegal evictions, the costs of evictions, 
as well as factors influencing evictions, the subsequent use of 
stock and housing alternatives accessed by evictees.

A review of policy guidelines and legislation, as well as better 
evictions records kept by government departments, the need 
for paralegals at the local level to assist those threatened by 
eviction and to find alternatives to eviction where possible, and 
negotiations with the banking sector to develop a protocol to 
deal with evictions of tenants in repossessed properties were 
some of the main recommendations. 
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evicTions fRoM pRivATe RenTAl housinG – soMe finDinGs

Illegal evictions, |  in the form of lock-outs and service cut-offs, are increasingly used by landlords to get non-paying 
tenants out of properties, rather than following legal process, as owners and landlords find the eviction route costly 
and slow.

 High service costs, |  particularly electricity, are becoming more problematic for landlords and tenants, especially in 
the City of Johannesburg. 

 The  | use of the indigent policy for targeting subsidies on services is problematic in terms of deciding how to 
define beneficiaries – as households, account holders or citizens – defining who qualifies as indigent, accessing 
non-account holders and the administrative burden on municipalities. 

 Implications of the lapsing rent control protection |  for poor and vulnerable tenants have not been investigated 
thoroughly.

 There is a |  lack of capacity in Rental Housing Tribunals to deal with issues raised by landlords and tenants.

 Government’s  | Emergency Housing Programme does not cater effectively for those affected by eviction from  
private rental accommodation. 


