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“FROM LAND RIGHTS TO PROPERTY MARKETS” -
LESSONS FROM THE CITY OF JOHANNESBURG SUPPORT
PROGRAMME

1. Introduction

Gemey Abrahams Consultants (the Consultants) was appointed by Urban LandMark
(ULM) in October 2007 to provide support and capacity building to the City of
Johannesburg (the City). The intention was to identify areas of support relating to urban
governance and recognition of informal areas and develop a pro-poor approach to any
strategy the City was developing. The existing research that ULM had undertaken in the
previous year needed to be synthesized and these learnings used as a basis to inform
the support programme, along with the infusion of international best practice.

Through a process of support and narrowing down of issues, two key areas were
identified for support to the Planning (and Urban Management) Directorate of
Johannesburg:

¢ Urban land use management in poor (informal) areas: aspects such as the
use of a special zone in terms of either the existing or the new Town Planning
Scheme and the ongoing regulation of the area after giving it formal status;

e Upgrading of Informal Settlements with a focus on regularisation of the legal
status of informal settlements.

The support extended from October 2007 to August 2008. The Consultants provided
support in the form of additional research, workshops and assisting in writing reports for
the Planning Department. During the support period, the City of Johannesburg
undertook a study tour to Brazil and we were able to then inform the support process
with the lessons learnt in both Salvador and Rio de Janeiro.

The City of Johannesburg intends setting up an Informal Settlements Upgrading Unit,
within the Planning Directorate, and was supported in developing an approach to
recognizing the settlements by providing a level of legal certainty to both the settlement
and the residents’ tenure situation. A dual approach was developed and is to be
implemented through a “learning through doing” method. Essentially, the current Town
Planning Schemes in the City will be used to give legality to the settlements and tenure
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is to be granted through the possible implementation of the Development Facilitation Act
(DFA).

Development of the Approach to Recognizing Informal Settlements

2.1 The ULM International “Best Practice” Literature Review

The review was based on themes that had relevance for the support programme of the
City. It explained the pro-poor approach and was instructive in understanding
informality, especially how the poor engage in the land market and how they view their
land rights (access, hold and transact). This then informed land regularisation and land
management and supported the need for more flexible systems in informal areas.

2.2 Determining Areas to Support

There was an ongoing process of meetings and refinement to arrive at the main areas of
support with the City. At the time the City was also obtaining clarity on their role with
informal settlements. They also felt they would benefit from more input on urban
management and legal approaches / mechanisms currently available for upgrading
tenure in settlements. The Consultants therefore reviewed the City’s new, integrated
Town Planning Scheme and did research on international Best Practice as well as inputs
on current legislation.

The international experience showed that the Brazilian “Special Zones of Social Interest”
(ZEIS) and the Zambian “Improvement Areas” showed promise in granting legal rights
and recognition to informal areas. ZEIS was attractive in that it also includes many
aspects of urban governance (e.g. flexible land use regulation, building regulation) and
makes informal residents part of the city — sees them a valuable citizens.

The draft integratedTown Planning Scheme was reviewed to see if there were any
aspects that are not pro-poor.

The local legal review provided illustrations of how existing (and some past laws) laws
such as the DFA, LFTEA and BCDA accommodated the poor. What was interesting
from this research is how the DFA grants ‘beneficial occupier status to residents in
informal areas after 5 years uninterrupted, non-contested occupation. This then secures
the ‘informal’ right the occupier has. Additionally, the DFA has specific provisions for
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“non-statutory” development processes (Sections 30 and 42), for granting initial
ownership and for upgrading tenure.

2.3 Support Areas

The City was earnest in bringing recognition to the informal areas. It wanted to do this in
a speedy way and did not necessarily want to do the full upgrading process as this was
seen as part of the function of their Housing Department. They wanted to focus on
recognising rights, giving security of tenure and bringing these areas into the ambit of
urban governance, making residents true citizens of the city with rights and
responsibilities. They wanted it to be a mass programme and working slowly through
the lengthy township establishment process settlement by settlement would take too
long.

The City established a task team to investigate all aspects of urban management in
informal areas and develop an approach that met their concerns. They indicated that
they needed support in the following areas:

e Urban land use management in poor areas: aspects such as the use of a special
zone in terms of either the existing or the new Town Planning Scheme, ongoing
regulation of the area after giving it formal status;

e Regularisation of Informal Settlements with a focus on recognising of the legal
status of informal settlements. Within this key area, the City needed, amongst
others, more information on key aspects that will inform their approach, such as:

= legal aspects — legislation to use to upgrade tenure, how to confer
security of tenure, how to ensure progressive upgrading;

= financial aspects — how to leverage additional non-municipal funding,
from both private and public sectors;

= institutional arrangements and tools - given the capacity constraints, what
are workable arrangement to plan, implement and manage the informal
settlement programme; what inter-departmental structure is needed or
outsourced MOE is suitable to run a programme.

3. The Approach to Recognizing Informal Settlements

A dual approach was adopted. The intention was to ensure urban governance and a
mechanism that allowed the informal areas to be brought into the legal, regularized
ambit of the City was uppermost in the minds of the policy makers. A report was sent to
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Council in April 2007 asking for endorsement of the approach. In summary the
approach includes:

A rapid, interim approach which will see the informal areas rezoned in terms of the 13
Town Planning Schemes already in existence in the City. Through the use of the
category “Special Zone” in each of these schemes, an area can be rezoned and various
land use management guidelines set out to create a set of ‘rules’ for the settlement.

3.1 The Town Planning Scheme Approach — Special Zones

Zone: “Special for Transitional Residential Settlements”.

Scheme Definition: “This zoning applies to land upon which informal settlements are

established by the occupation of land and provision of residential accommodation in the

form of self-help structures and some ancillary non-residential uses”.

Scheme Clauses (summarised):
1) The local authority shall prepare a draft layout plan. For the purposes of this
clause a “layout plan” means a plan that indicates the sites upon which buildings /
structures have been established and are used for human occupation and
economic and other activities as depicted through the means and assistance of
aerial photography and in consultation with the community.

2) Once the draft layout plan has been prepared, each structure shall, in
consultation with City officials, be identified by its occupier and the structure shall
be numbered. Each occupier will be issued with an “occupant permit for a
residential unit” that identifies him/her as the official occupant of the building /
structure and indicates what activities may be permitted on the site. A register
shall be kept.

3) The compilation of the layout plan shall include the identification of social and
community facilities, business services as well as access to the settlement and
future services. Density and minimum sizes of sites for residential use shall be
determined as part of the layout plan. At this point the layout plan may proceed
with additional formalization in respect of pegging and infrastructure provision.

4) For the purpose of this clause “structure” means any building or construction or

premise that is intended or used for human occupation and use, irrespective of the
material from which it has been manufactured or built.
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The construction and siting of these structures shall be regulated by the application
of the ‘deemed to satisfy’ rules in SABS 0400 and SABS 0401 whereby rules and
standards have been formulated to address informal settlements. These aspects
are detailed in Annexure SABS 0401 — Building Regulations for Informal Housing.
The local authority shall have the discretion to supplement these to apply in
specific settlements, bearing in mind the intention for the progressive formalisation
and upgrading of these settlements.

5) The number of buildings / structures which may be erected on the identified
residential sites of the layout plan shall be restricted to one main dwelling and one
subsidiary ‘backyard’ unit per site unless the written permission of the local
authority is requested on application.

The local authority reserves the right to decline or approve such application.

6) For any new structures, a minimum of one metre wide on all boundaries shall
remain free of any structures. No solid walls may be used to define boundaries.
Permeable fencing may be used if an occupant wishes to secure their site. This
restriction may be relaxed on submission of a written request to the local authority.

7) The height of any structure on the residential sites shall not exceed one storey
without the permission of the local authority, which permission may be declined,
granted or approved subject to such conditions relating to the submission of a
building plan as defined in Annexure SABS 0401 — Building Regulations for
Informal Housing.

8) The coverage on all identified sites may not exceed 60%.

9) After the layout is accepted, the occupier of a residential site may apply in
writing, to the local authority to permit new alternative land use on the site. Such
application must be submitted in writing to the local authority by the identified
occupier on the site as per approved register. The application must be
accompanied by written confirmation from all registered occupants of all adjacent
sites that they have been notified and indicate their support or no support for such
application.

The local authority may decline or approve such application subject to conditions.
A register shall be kept by the local authority recording the decisions of such
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applications. If the application is granted, the layout plan shall be endorsed
accordingly to reflect the land use change.

10) If any site is used in contravention of these conditions the local authority may
give the occupier notice in writing requiring him to rectify such condition or contrary
use within a period of 30 days from such notification.

It must be noted that the Town Planning Scheme approach only enables the
regularisation of land uses and the determination and application of regulations.
Tenure reform is limited to recognising rights in land through occupancy permits
and full title would be resolved as part of the formal process of township
establishment.

Hence the Town Planning Scheme rezoning approach allows:

e alayout plan to be prepared

e consultation with the community

¢ linking sites to persons and granting occupation certificates

e aregister of uses

o flexible land use regulations not entirely dissimilar to other parts of the City
o flexible building standards

e no removals and recognition

o afoothold on the trajectory towards full regularisation

3.2 The DFA Approach — Formalising Tenure Rights

The City can use the DFA to legalise the settlement and the land tenure rights through a
formal township establishment process. The DFA has many provisions specifically
intended for formalising informal settlements and granting secure tenure. Some that the
City indicated are pertinent include:

Section 30 specifically allows for exemptions from Chapter 5 in instances where
land has been settled informally or is to be settled on an urgent basis and where
such areas are to be upgraded over a period of time. Hence, this provision is
ideally tailored to progressive informal settlement regularisation and upgrading by
municipalities.
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Chapter 5, Section 31 of the DFA makes provision for the establishment of land
development areas. The approval of land development areas makes promotes the
recognition of settlements as well as ‘initial ownership’ even before the
conventional proclamations and opening of township registers have been finalised.

A critical aspect is that the DFA defines ‘beneficial occupiers’ where “ beneficial
occupier means, in relation to the occupation of land in a land development area
where land development takes the form of upgrading on existing settlement, any
person who has been in peaceful and undisturbed occupation of such land for a
continuous period of not less than five years.” A beneficial occupier therefore has
certain limited rights in land such as occupation, acquired in this prescriptive way.
The approach intends to recognize and formalise these rights.

The DFA provisions for initial ownership embrace a form of ownership that is
sufficient to gear formal financial products for housing structures, should the NBR
be complied with.

Section 33(2)(h) allows for the inclusion of the area into a Town Planning Scheme
or similar scheme to regulate land use management or allow specific special case
(strategic or special projects) provisions to apply. Hence, an area can be zoned as
per any existing town planning scheme zoning, through this legislation.
Additionally, this will allow the “Special for Transitional Residential Settlement”
zoning of the rapid recognition option, to either be retained or amended.

Section 33(2)(0) and (p) specifically requires the Tribunal to consider the manner in
which members of any community residing in a settlement are consulted, whether
the development will take the form of the upgrading of the existing settlement and
how the ‘beneficial occupiers’ interests will be accommodated in the upgrading.
The City will take an inclusive, consultative approach and the DFA provides the
mechanism to do this.

Hence, the DFA is a powerful and suitable legal mechanism to formalise informal
settlements and because it allows for incremental processes, areas can be recognised
early in the legal process but still be on a trajectory towards full legal formalisation and
settlement upgrading in line with City development strategies and objectives.

4. Lessons from the Brazilian Experience
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The City went on a study tour to Brazil from 14 June — 22 June 2008. Salvador and Rio
de Janeiro were visited.

What is interesting is the tools that the Brazilian government and municipalities in
particular, have to regularise their informal settlements or ‘favelas’. They are fairly new,
eminating out of their new Constitution in 1988 and the City Statute that followed in
2001. But, most important is their approach to property — it is seen as having a social
function. This means that the right to property is moderated by and must co-exist with
social, cultural and environmental interests of other groups and the city as a whole.

So, while the point of departure around land is quite different to South Africa, the
instruments that have been introduced to give access to the poor, can be used with
some modification in the City.

4.1 Instruments for Regularisation used in Brazil

The key instruments can be categorised into the following types:

= OQverall urban development instrument: The Master Plan

= Land acquisition instruments: Pre-emption, progressive land taxes, surface
rights contracts, expropriation

= Urban Management instrument: Special Zones of Social Interest (ZEIS)

= Land Tenure regularisation instruments: special usucapion rights, Concession
for Special Use for Housing Purposes

= Land Use Zoning instruments: Transfer of rights to build, acquisition of
additional floor area ratio

Each of these is explained below and their application to the City of Johannesburg
explored.

Instrument Description Application in Johannesburg

1. Urban

Development

Tools:

The Master Plan A legal requirement for any city with | Similar to the SDF in terms of
more than 50 000 population; our IDP
Must be undertaken with public | The ZEIS component is more
participation; detailed and has status similar
Includes a spatial plan; to a Town Planning Scheme
Indicates areas where ZEIS will be | Could use a similar concept
introduced; through our Town Planning
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Instrument Description Application in Johannesburg
Sets out flexible, applicable | Scheme by using special
regulations (by laws) for ZEIS: | zoning or ‘special zones’ in the
relating to land use controls, urban | new consolidated Scheme.
management, building standards
tailored for each ZEIS.

2. Land Acquisition

instruments

Progressive land tax | Where land is designated for | In Johannesburg future

to encourage the
development of
underdeveloped land

development in the Master Plan the
owner is notified by the municipality to
comply with such development within
a certain time period. The notification
is registered in the local deeds office.
If the owner does not comply, the
municipality can increase the land tax
(rates) by 15% per annum for 5 years
after which the municipality can
initiate acquisition and pay for the
land in debt notes rather than cash,
payable in equal installments over a
ten year period

development areas indicated in
SDF's are indicative and do not
compel owners to develop.
This  Brazilian = mechanism
provides strong disincentives to
holding land that is needed for
low income housing. The City
should consider property rating
as an incentive to develop and
payment over a fixed period as
possible similar disincentives
for strategic land.

The right to Pre- | This mechanism is similar to a ‘first | This mechanism allows the
emption right of refusal’.  Any landowner | municipality to gain more
intending to sell land identified for | information on the land market
pre-emption in the Master Plan must | and intervene where there are
notify the  municipality. The | parcels of land that are
municipality must respond within 30 | strategic. It is possible to
days if it intends acquiring it and if | identify areas in the SDF where
not, publish a naotification of the | this concept of ‘first right of
owner’s intention to sell and include | refusal’ could apply, giving the
details of the third party that wishes to | City of Johannesburg more
acquire the land. If no declarations of | opportunity to acquire strategic
interest are received then the owner | land.
is authorised to sell the land to the
third party mentioned in the
notification. The owner must show
proof that the conditions of sale are
as per the notification and if not, the
sale can be rendered null and void by
the municipality and the municipality
is entitled to acquire the property at
the base appraised value.
Surface Right | This allows an owner to give the right | Similar to long term leases
Contracts to use his land for a fixed period. | Possible application by the City

This is done by a contract and the

of Johannesburg for social and
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Instrument

Description

Application in Johannesburg

user will be responsible for fees and
taxes and must comply with the
Master Plan requirements. It is
registered in the deeds office. The
contract expires if the new party does
not comply with the contract or uses
the land for a different use than
agreed. The land reverts to the
original owner, with improvements at
end of contract period.

environment facilities

Expropriation

Similar to South Africa. They get
valuations and base compensation on
fair value

A mechanism that is available
to the City of Johannesburg

3. Urban
Management Tools

ZEIS

Special Areas of Social Interest
(ZEIS) are indicated in the Master
Plan. In these areas more flexible
standards apply (tenure, building
standards, zoning conditions and
tenure regularisation) thereby
bringing the area into the ambit of
urban management of the City. The
process followed in the upgrading is
highly participative. The intention is
for the ZEIS to fall away after the area
has been upgraded and considered
as a fully integrated ‘suburb’ of the
city. The regulations for each ZEIS
are included in the Master Plan. It is
therefore both a land management
and zoning instrument.

This is a unique instrument
used in Brazil. However, it is
not entirely unlike declaring a
special zone in the Town
Planning Scheme and setting
out conditions of approval. The
main difference is that a special
zone will not address tenure

regularisation but is more
geared towards land use
management and land use
zoning.

4. Land Tenure
Regularisation

Special Usucapion
rights for Urban
Property

This is similar to prescription. A
person who has lived on a property
of less than 250m? or in a building
uninterrupted and without
contestation for 5 years, can claim
rights so long as they do not own
other property. The right can be
passed on to heirs. Where individual
parcels of land cannot be identified,

The concept of a beneficial
occupier in terms of the DFA
and IPILRA is similar.
However, in South Africa we do
not go the next step and
formalise that right (e.g. give an
occupation certificate) unless it
is contested or the area forms
part of an upgrading project,
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Instrument

Description

Application in Johannesburg

collective  usucapions can be
granted. These rights are declared
by a judge and registered in the
deeds office.

It should be noted that these are
occupation rights and the state still
retains ownership of the land. The
titte holder cannot sell or transfer the
right without authorisation by the
municipality

whereby full rights are given as
part of the housing subsidy
process. The restriction on the
size of erf is also not set out in
South Africa and a beneficial
occupier should not be deprived
of the right, so granting title on
smaller parcels of land than
what the occupier has can lead
to legal contestation in South
Africa.

Concession for
Special Use for
Housing Purposes

The Concession confers occupation
rights to residents who have lived
uninterrupted and unopposed on
land up to 250m? for five or more
years, for their residence. The
Concession is granted free of charge
to those who do not hold other
property. A certificate is issued by
the municipality and is then
registered in the deeds office. The
right includes that the property can
be used as collateral. It may be
revoked or extinguished. It may also
be conferred on  commercial
property, subject to similar
requirements. The government also
guarantees this right on alternative
land if the existing land presents a
risk to life or health or is required by
the government for infrastructure or
the national interest.

Similar to beneficial occupier
status in South Africa. It should
be noted that both Concession
and Usucapion only grant
occupation rights and secondly
that it is issued by the
municipality and is then
registered at the notary public in
Brazil. The City of
Johannesburg may be able to
issue certificates of occupation
(Town Planning Scheme
Option) but they would have no
legal status in the Deeds
Registry. It was found that in
Brazil, the unregistered
occupation certificates were
seen a secure enough to have
status to raise income for house
construction.

5. Land Use Zoning

Acquisition of
additional floor area
ratio

This can be allowed in certain areas
identified in the Master Plan but the
beneficiary must pay compensation
to the municipality. The Master Plan

While the concept is similar to
granting Density bonuses, the
difference is that direct financial
compensation for the additional

will indicate a base floor area ratio | rights are paid to the
and will also define the maximum | municipality in Brazil and
limits based on infrastructure | ploughed back into urban
capacity and density allowed. A | development.
similar approach is also applied to
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Instrument

Description

Application in Johannesburg

changes in land use in certain areas
defined in the Master Plan. The
municipality has the powers to set
out a law that determines the
compensation payable. The funds
raised through this are ploughed
back into urban development.

Transfer of rights to
build

The Statute includes a provision for a
land owner, with consent of the
municipality, to transfer rights to build
where their land is required for
community facilities, environmental,
social or cultural interests or needed
for land ownership regularisation as
well as if they donate their land. The
municipality issues building rights
‘vouchers’ (credits of rights) that can
then be used elsewhere in the city or
resold to other developers or used as
collateral for credit

The transfer of rights can be
undertaken in Johannesburg
but there is no ‘fast track’ or
dedicated instrument for this
and it would require a rezoning
procedure in terms of the
relevant Town Planning
Scheme.

The concept of rights vouchers
is fundamentally different to
how our land use regulation
system operates and entails the
‘separation of use rights from
the land and creating a
commodity in the rights’ that
can be traded. It is not
inconceivable and is something
that might be considered in the
Inclusionary Housing Policy.

The City can learn from these tools and modify and apply them to informal areas in order
to ensure a pro-poor approach. By recognising informal areas, by making residents in
them part of the City and by upgrading to provide secure tenure, services and social
facilities, the City will have achieved very similar goals. It therefore needs tools to speed
up land acquisition, to grant recognition of informal areas, to regularise informal tenure
and ensure that informal areas are on a trajectory towards becoming a formal part of the
City. Hence, along with existing tools that the City already has at its disposal together
with the modification and application of some of the tools outlined above, the City can
achieve this.

4.2 Key Learnings from Brazil for the City of Johannesburg

Notwithstanding the differences between Brazilian informal areas and those of
Johannesburg, the following key learnings from the study tour were distilled:
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The need for a pro-poor approach to urban land management and tenure
regularisation;

While it may not be Constitutionally possible to adopt the same approach to land
as a social good, the ways in which they promote this approach (the tools) in
Brazil can be adapted for application in Johannesburg;

When upgrading an informal area with the ultimate aim of making the area an
integral part of the city, one needs to apply flexible zoning and land use
requirements;

Their use of ZEIS allows an informal area to be recognized and brought into the
ambit of the city through urban management and provision of services and
facilities. The creation of special zones within the current and new Johannesburg
Town Planning Scheme could achieve similar objectives as the ZEIS;

The need to implement at scale (and this requires considerable resources) as
small, ad hoc projects can distort the land market given the strong individual
property rights we have in South Africa (compared to the social right in Brazil).
The City of Johannesburg needs to give consideration to innovative ways to
mobilize considerable resources and conceptualise the informal settlements
programme as a mass programme;

Adopting an approach that avoids the relocation of informal areas. This will
require the City of Johannesburg to be innovative in terms instruments for land
acquisition, servicing requirements and standards;

Need to access funds from a range of programmes at all three spheres of
government and develop approaches that build partnerships across all three
spheres. This implies a strong co-ordination role and careful consideration of the
location of the Informal Settlement Upgrading Unit within the City;

Continuity of the Programme across election periods is important. The
programme should not lose momentum or political support at times of local and
national elections;

Public participation must be placed high on the agenda of upgrading — this can
be formalized through dedicated structures such as committees and real
responsibilities given to these structures. This can be formalized into social
compacts, something that is not new in South Africa as it formed part of the
housing subsidy process;

Recognition of tenure by the municipality and provision of infrastructure services
and social facilities, may be as important as granting formal title deeds;

As relocations are kept to a minimum and residents in informal settlements are
almost guaranteed security of tenure, the certificates of occupation (lesser form
of property right) are seen as a secure form of tenure;
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= The provision of social facilities and programmes to improve quality of life is an
important aspect of the overall upgrading (making residents citizens of the city);

= Need good data (surveys and mapping) on each project;

= Need a well defined process once an area is earmarked for tenure regularisation
and upgrading (freeze the area, do mapping, link properties to individuals, do
layout, etc);

= Need to have a two-pronged approach of tenure and settlement upgrading and
identification of new areas and Greenfield development;

= Need to have local planning office in the settlement and for a time after
upgrading has ended;

= Need to have tools to acquire land that is needed for urban housing areas —
including disincentives for land owners holding this land;

5. Conclusions

The City of Johannesburg, in an attempt to give recognition to informal settlements and
to incorporate them within the legal framework of the City and make residents full
citizens, have developed an innovative, untried approach of rezoning the areas as
“Special for transitional residential settlement”. This is not unlike the ZEIS used for
urban management in Brazil. It puts the settlements on a trajectory towards full
legalization of tenure rights, while recognizing their occupational rights. It introduces
land use management rules for urban governance. Most importantly, it is inclusionary
and will remove illegality to make residents legal citizens of the City.
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