SOUTH AFRICA: LAND GOVERNANCE
ASSESSMENT FRAMEWORK FINDINGS
Country Co-ordinator:
Wendy Ovens

Presentation Overview
• The Land Governance Assessment Framework
• General Remarks
• Findings of the thematic areas
– Legal and Institutional Framework
– Land Use Planning, Management and Taxation
– Management of Public Land
– Public Provision of Land Information
– Dispute Resolution and Conflict Management
– Large Scale Land Acquisition
• Concluding comments

Land Governance Assessment Framework
• Land Governance Assessment Framework is a World Bank initiative
being applied in more than 40 countries internationally
• It is a diagnostic tool for assessing the status of land governance
within a country and the identification of areas where policy
interventions may be needed
• It is an “in country” assessment and not an international comparative
analysis i.e. not measuring the land governance systems of one
country against another
LGAF Methodology
• 5 broad thematic areas, 21 indicators and 80 dimensions
• Expert investigation (legal, statistics and data)
• Panels score dimensions (A – D statements) justify and make
recommendations
• Panel summaries incorporated into a country report

General Remarks
• Internationally, the South African Constitution is known for being one
of the most progressive and far reaching in its protection of rights
• Post 1994, policy development and the associated implementation has
been extensive
• The South African government has been both proactive and reactive
in addressing the development needs of communities.
• Academic institutions and NGOs are robust in both researching and
lobbying government
• However, a number of land governance challenges remain

General Remarks
• Land governance and management in South Africa is fragmented
• There are many specialists – some focussing on rural land
considerations, others on the urban and or aspects thereof
• The implementation of the Land Governance Assessment Framework
in South Africa has provided an opportunity for examining the sector
as a whole
• The framework managed to expose the obvious successes and failures
and the sophistication and the lack thereof within the current system
• It has adequately exposed the duality of the South African land
governance systems - the formal in juxtaposition with the informal
• The framework has allowed for insights into the possible
consequences (intended and unintended) of policy decision making

General Remarks

Overview of Panels
• Eight panels were established as per the Framework
requirements
• Panellists were selected from the private sector, nongovernmental organisations, local government, national
government and academic institutions.
• Each panel was established with a minimum of three panellists
and a maximum of five. Due to non-attendance, two panels (3
rural and 8 large scale land acquisition) only had two panellists
• A half-day session was held for each panel – this was sufficient
in all instances
• A standard format was used for the management of the
workshops
• A verification workshop was held

Legal and Institutional Framework
Rural Areas
• 16 – 19 million South Africans live within the rural areas of which
more than 90% are located on communal land – groups tend to be
culturally defined
• The Constitution recognises traditional rights and traditional tenure
but there is no legal mechanism for registering these rights
• The recognition of rights through the Interim Protection of Informal
Land Rights Act is also not being implemented due to the lack of
regulations
• The Department has launched a programme to survey all outer
boundaries of the communal areas - this is approximately 75%
completed – but we only have 620 registered land surveyors
• While farm dwellers have some protection in law, the legislation falls
short of providing adequate measures
• Outside Communal Land areas there are no restrictions on owner type
and price

Legal and Institutional Framework
Rural areas continued
• Currently an acute policy vacuum with regard to rural land policy
• Tenure reform on communal land has been controversial and
politically sensitive
• Despite tenure security being a constitutional imperative, it is still
without a law or programme following the striking down of the
Communal Land Rights Act
• Panelists suggested that transparency in the policy making process is
diminishing

Restrictions regarding rural land
use, ownership and transferability

First-time registration does not
entail significant informal fees

First-time registration on demand is
not restricted by inability to pay
formal fees

Formal recognition of long-term,
unchallenged possession

Use of non-documentary forms of
evidence to recognize rights

Compensation due to land use
changes

Women’s rights are recognized in
practice by the formal system
(urban/rural)

Registration of individually held
properties in rural areas

Surveying/mapping and registration
of claims on communal or
indigenous land

Rural group rights recognition

Land tenure rights recognition
(rural)

Legal and Institutional Framework - Rural
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Legal and Institutional Framework
Urban Areas – Recognition and Enforcement of Rights
• Formal tenure is secured through a title deed, lease or deed of grant
- highly regulated
• Many of the urban poor fall outside the conventional property market
with approximately 4900000 persons living in informal settlements –
this is not regulated with limited political will to develop an
appropriate response
• Security of occupation is often tenuous in informal settlements with
the retention of rights often requiring the paying of an informal fee
• Generally, Government has given little attention to the socially
dominated markets
• Groups in an urban area are not the same as those found in the rural
areas - there is a tendency for “groups” in urban areas to fight for
individual tenure rights and not group rights
• An emerging challenge within the urban areas is the poor rate of
formal registration of the government-subsidised housing - apparent
backlog of approximately 1 million units.

Restrictions regarding urban land
use, ownership and transferability

Formalization of residential housing
is feasible and affordable

First-time registration does not
entail significant informal fees

First-time registration on demand is
not restricted by inability to pay
formal fees

Formal recognition of long-term,
unchallenged possession

Use of non-documentary forms of
evidence to recognize rights

Compensation due to land use
changes

Women’s rights are recognized in
practice by the formal system
(urban/rural)
Condominium regime that provides
for appropriate management of
common property

Registration of individually held
properties in urban areas

Opportunities for tenure
individualization

Urban group rights recognition in
informal areas

Land tenure rights recognition
(urban)

Legal and Institutional Framework
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Land Use Planning, Management and Taxation
Public Participation
• Public participation processes for town planning applications and for
the preparation of IDPs is well legislated and regulated

Benefits from changes in land use
• General mechanisms for property tax are in place - generally well
executed by the municipalities
Hierarchy of Land Use Plans
• Hierarchy of land use plans from national to local government is well
entrenched and legislated
• Implementation of plans are often impeded by limited specialist
capacity and financial resources within the Metro and frequent
changes in the institutional arrangements

Land Use Planning, Management and Taxation
Management of Urban Areas
• The “regularisation” of informal areas and the proactive absorption of the
poor into the city is a key challenge for all metropolitan areas
• The key response for addressing the housing and tenure needs of the poor
has been the State’s “RDP” housing strategy. This has been rapid with
almost 3 million units being provided post 1994 but this has been land
extensive and entrenched the apartheid spatial structure
• There is evidence of an increased informal settlement growth and
densification within established formal urban areas and townships
Planning Legislation and land use administration
• Planning legislation needs to be reviewed and simplified

Land Use Planning, Management and Taxation
Obtaining a building permit
• Timeframe for obtaining a “building permit” (planning permission)
varies between 3 and 18 months – delays commonly linked to capacity
levels amongst other reasons
Transparency and efficiency in the collection of land/property taxes
• Implementation of the Municipal Properties Rates Act outside the
metropolitan areas and large local municipalities remains a challenge
mainly due to capacity constraints

0
Property taxes correspondence to
costs of collection

Assessed property taxes are
collected

3

Property holders liable to pay
property tax are listed on the tax roll

3.5

Exemptions from property taxes are
justified

Public availability of valuation rolls

Clear process of property valuation

Time required to obtain a building
permit for a residential dwelling

Applications for building permits for
residential dwellings are…

Plot size adherence

Ability of urban planning to cope
with urban growth

Process for planned urban
development in the 4 largest cities…

Process for planned urban
development in the largest city

Speed of land use change

Public capture of benefits arising
from changes in permitted land use

In rural areas, land use plans are
based on public input

In urban areas, land use plans
based on public input

Land Use Planning, Management and Taxation
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Management of Public Land
•

Public land is owned by all three spheres of government with considerable
tracts of land owned by State Owned Enterprises - the challenge in South
Africa is not who owns the land but rather how the land is being managed

•

Access to well-located state owned land within urban areas remains a
challenge

•

The LGAF dimension on expropriation assumes that management of
expropriated land should remain a state asset

•

In South Africa, land is expropriated and or public land developed with
ownership being transferred from the state to an individual owner

•

Expropriation is considered a hard option for the acquisition of land.

•

There is no single inventory of public land - access to the information largely
depends on who is requesting it, who the custodian is and the level of security
risk attached to the land

0
Modalities of lease or sale of public
land

Collection of payments for public
leases

Openness of public land
transactions

Appealing expropriation is timebounded

Independent and accessible
avenues for appeals

Promptness of compensation

Compensation for expropriation of
all rights

Compensation for expropriation of
ownership

Speed of use of expropriated land

Transfer of expropriated land to
private interests

Key information on land
concessions is accessible to the…

Inventory of public land is accessible
to the public

Resources available to comply with
responsibilities

Assignment of management
responsibility for public land
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Complete recording of publicly held
land
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Public land ownership is justified …

Management of Public Land
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Public Provision of Land Information
• More than 90% of ownership information in the registry is accurate, up
to date and readily identifiable on maps. Records are publically
available at a small cost

• Formal systems are efficient, effective and reliable
• Corruption may occur anywhere along the value chain but the extent
is unknown and is not documented – exception rather than the rule
• Expert investigator noted that African freehold title is not adequately
captured with families commonly reluctant to have their rights
recorded in a single person’s name

Informal payments discouraged

Schedule of fees is available publicly

3

Capital investment

Financial sustainability of the registry

Cost of registering a property
transfer

Registry/ cadastre information is upto-date

Focus on customer satisfaction in
the registry

Timely response to a request for
access to records in the registry

Accessibility of records in the registry

Searchability of the registry

Economically relevant public
restrictions or charges

Economically relevant private
encumbrances

Mapping of registry records

Public Provision of Land Information
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Dispute Resolution and Conflict Management
• There are parallel avenues for conflict resolution ranging from the
formal to the informal and subsets thereof
• The use of informal systems vary from area to area, with some being
well structured, long standing and active and others being inconstant
and barely functioning – municipalities often do not recognise these
systems
• There is also a need to formally recognise the role played by the
informal systems and structures
• Mechanisms are in place in South Africa for appealing rulings on land
cases but the costs are high and not easily accessible to the poor and
vulnerable groups
• The resolution of land claims take excessively long to resolve – some
cases have taken in excess of 12 years

Long-standing conflicts
(unresolved cases older than 5
year)

Speed of conflict resolution in the
formal system

Possibility of appeals

Forum shopping

4

Informal or community based
dispute resolution

4.5

Accessibility of conflict resolution
mechanisms

Dispute Resolution and Conflict Management
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Large Scale Land Acquisition
General
• The panelist noted that the underlying assumption in the LGAF
dimensions that large scale land acquisition for agricultural purposes
is a positive initiative as long as the systems are transparent, socially
responsible and environmentally sensitive
• Aspects such as the medium to long term social and economic impacts
resulting from the alienation of households from their land and
livelihoods was not adequately considered in the framework
• More attention needs to be given to large scale land acquisition
within the Southern African sub region with close monitoring of the
emerging trends
• Mining is the key sector to be monitored in relation to large scale land
acquisition in South Africa

Large Scale Land Acquisition
Management of conflict and land acquisition
• Conflicts do occur in the large scale land acquisition process and
there is limited capacity available for resolving conflicts
• The panellists and expert investigator noted that mining rights create
the most conflict between investors, the State, private landowners
and communities
Social Requirements and Large Scale Land Acquisition
• A point raised by the panelists was that in South Africa there are no
mechanisms in place to prevent projects from proceeding based on
the projected social impacts
• In South Africa, there is extensive legislation and policies in place for
the management of the environmental aspects in relation to the
agricultural sector
• However, the expert investigator noted in his report that the
provisions of the Mineral and Petroleum Resources Development Act
tends to favour the mining industry often to the detriment of the
environment.
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Legal and Institutional Framework
POLICY RECOMMENDATIONS – Only key recommendations included
Rural
•

Regulations need to be developed in support of the Interim Protection of
Informal Land Rights Act

•

A strategy will need to be developed which identifies an alternative method
for land parcel identification

•

A programme should be initiated to rationalise the legislation guiding rural
land use into a possible omnibus

•

Appropriate legislative response to communal land rights must be negotiated
and finalised

•

The preparation of appropriate policies and legislation for ensuring greater
protection of farm dweller rights to tenure security is required

Legal and Institutional Framework
POLICY RECOMMENDATIONS - Only key recommendations included
Urban
• A methodology and tools for supporting municipalities in the
implementation of an incremental tenure approach should be
prepared and later a supporting legal framework
• Systems and procedures should be developed to address the backlog
in RDP registration and transfer

Land Use Planning, Management and Taxation
POLICY RECOMMENDATIONS - Only key recommendations included

•

Undertake a review of the current subsidy scheme with the intention of
developing a more robust housing policy

•

A comprehensive review of planning legislation should be undertaken and
SPLUMBs needs to be enacted

•

Planning capabilities and capacity requirements of major municipalities should
be assessed

Large Scale Land Acquisition
POLICY RECOMMENDATIONS - Only key recommendations included
• Funding should be identified for undertaking a time based study on
large scale land acquisition within the Southern African sub region
and the implications thereof

Concluding Remarks
•

•

•
•

Notwithstanding the challenges experienced in the implementation of the
LGAF, the results from the expert inputs and panel discussions appear to
be consistent and reliable
The outcomes of the process may be used in the following manner:
– A quick reference for a practitioner working on aspects of land
governance to assess the possible implications or interrelationships
with other land aspects
– A means of assessing current policy proposals in a cross cutting
manner
– A date stamped benchmark for the current state of land governance
in South Africa – this would be particularly useful if the process was
initiated again within a 5 year period
Some policy recommendations confirmed need for initiatives currently
being implemented by Government
There may be limited political and administrative appetite for addressing
the changes required – especially those in the rural land governance
sectors

